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BY HAND

Thomasema Duncan, Esq
General Counsel

Federal Elechion Commssion
999 E Street, NW

Washington, DC 20463

Re: MUR 5938
Congresswoman Kirsten E. Gillibrand

Dear Ms Duncan

We are counsel to Congresswoman Kirsten E Gillibrand, the respondent in the above-
referenced matter

This matter mvolves a lone fundraismg invitation, sent without the Congresswoman's
personal knowledge, seeking funds for a local candidate The event m question was not
held to raise "soft money " On mformation and belief, all contributions raised by the
event came from federally permissible sources m amounts less than $2,300 These facts

do not support a finding that the Congresswoman herself violated the Bipartisan
Campaign Reform Act of 2002
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DISCLAIMER
A. TFactual Discussion

Congresswoman Gillibrand 1s a first-term Representative of New York's 20th
Congressional District She 18 a candidate for re-election, her principal campaign
commttee 13 Gilhbrand for Congress ("the Commuttee”) In the off-year, the Commuttee
employs a few individuals whose duties include responding to requests for political
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support i the district See Offinger Aff §1 Their duties, however, do not permut them
to solicit or direct "soft money " See id 16

In summer 2007, the Comnuttee's finance director, Ross Offinger, recerved one such
request from Joseph Ruggiero'’s campaign for Dutchess County Representative  See
Offinger Aff {2 The Ruggiero campaign asked whether Congresswoman Gilhibrand
could attend a July 21, 2007 fundraiser for Mr Ruggiero See id The Ruggiero
campaign also asked whether 1t could refer to the Congresswoman as a "special guest™ on
an mvitation for the event See :d §3 It provided a draft mwvitation to Mr Offinger for
review Seeid

The mvitation did not expressly ask for funds from any federally prohibited sources, 1t
contamned no reference to corporations or unions See i1d § 3, see also Compl
Attachment A The highest dollar amount mndicated on the mvitation was $2,500, which
exceeded the amount Congresswoman Gilhibrand could accept from an mndividual for the
2008 pnmary election — but which was lower than the amount she could accept for the
primary and general elections combined See Offinger Aff {3, Compl Attachment A
Seealso2U S C § 441a(a)(1XA)

Mr Offinger gave the mvitation what he describes as a "cursory” review Offinger Aff
3 Not bemng fazmbar with the Commussion's guidance m Advisory Opmion 2003-3 and
subsequent opmmions, and recogmzing the $2,500 dollar amount as bemng within the range
of what the Congresswoman could solicit for her own campaign under certamn
circumstances, he told the Ruggiero campaign that they could distnibute the mwvitation
See 1d He did not provide a copy of the invitation to the Congresswoman See id § 4
She netther reviewed nor approved the mvitation prior to the event, nor did she solicit
contributions herself 1n connection with the event See id § 4

The event 1iself did not raise any "soft money " See Offinger Aff Tab A A list kept by
the Ruggiero campaign contemporaneously with the event show that virtually all of the
contnbutions were small-dollar checks from mdividuals, totaling httle more than
$15,000 Seeid,seealsoid 15°

! Only two contnbutions present 15sucs as to amount or source a $2,500 contnibution from an individual named Joe
Lambert, and a $500 check 1ssucd by Medical Answenng Services LLC Sese Offinger A Tab A  As 10 the $2,500
check, the Commuttee understands from the Ruggiero campuaign that 1t was not raised by the event, but was rased
directly by a member of the Host Commuttee at around the same time as the event, and was mmcluded onthe ist as a
result Asto the LLC check, the Committes lacks any informatson to suggest that the check was corposate  See
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The Rhunebeck Republican Commuttee obtained a copy of the nvitation It filed the
mstant complamt, alleging that Congresswoman Gilibrand had illegally raised "soft
money " See Compl at 1 The Commssion named her alone as a respondent

B. Legal Discussion

The Bipartisan Campaign Reform Act of 2002 allows federal officeholders and
candidates to solicit funds for local candidates, so long as the funds do not exceed the
amounts permutted with respect to federal candidates and political committees, and so
long as they are not from sources prohibited from malang contributions m connection
with federal elections See2 US C §441(e)(1XB) Seealso 11 CFR § 300 62 (2007)
(allowing solicitations of funds "in amounts and from sources that are consistent with
State law, and that do not exceed the Act's contnmbution hmts or come from prohubited
sources under the Act ")

Netther the Act nor Commussion regulations require a disclammer when a federal
officeholder or candidate appears on a fundrmsmg mvitation for a local candidate
Twice, the Commussion has been asked to write a disclaimer requrement mto the

and twice 1t has dechined See Defimitions of "Solicit” and "Direct”, 71 Fed
Reg 13,926, 13,930 (2006), Candidate Sohicitation at State, District, and Local Party
Fundrmsmg Events, 70 Fed Reg 37,649, 37,654 (2005)

What the Complamt characterizes as "a narrow set of restrictions,” see Compl at 1, 1s
acmlllyasafehnborthntﬂleCommmmembhshedlhmughﬂwldeyopmon
process See, e g, Advisory Opimons 2003-3, 2003-5 and 2003-36 2 The Commssion
gave examples of disclaimers that would prevent the officeholder from being held hable,
if an event sponsor received "soft money” mn response to an authonzed solicitation See
Adwisory Opmion 2003-3 But 1t did not say that a violation would automatically be
found 1 the absence of a disclaimer — particularly when no "soft money” was accepted m
response to the solicitation

Treatment of Lumited Liabahty Companies Under the Federal Election Campaugn Act, 64 Fed Rog 37,397, 37,398
(1999) (asserting that “most LLCs" are taxed by the IRS as partnexships rather than as corporations) In any event,
however, Congresswoman Gillibrand dad not solscit exther coninbution See Offinger AT §4
'Whhudmﬁmﬁmmmhuﬂun“dm The
Wmﬂymm use advisory opimions as shuelds agamst Commussion enforcement actions 1n
carcumstances * Statement of Reasons on the Audits of Dole for Premdent Commuties, Inc (Pnimary), of

appropnsie
al, June 24, 1999, available a1, bttp /vrrw fpc goy/members/ipason/masonstatementS im (citahon onutted)
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These facts do not present a BCRA wviolation by Congresswoman Gilhbrand She
appeared on an mvitation that ultimately raised only federally permissible funds Whale 1t
mught have been advisable for her campaign to mnsist on the mclusion of a disclamer, and
while 1t would have spared her and the Commussion the burden of having to respond to
thus complaint, she was not required to do that

Even 1if the Commussion were to find that the mvitation was a prolubited solicitation, no
further action would be warranted All the facts demonstrate that the omission of a
disclaimer was simply a mistake Here, no one was trymg to raise "soft money" while
keeping the candidate 1gnorant of lus activities See Definttions of "Agent” for BCRA
Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent
Expenditures, 71 Fed Reg 4,975, 4,979 (2006) Rather, the campaign's employee was
simply unfarmhiar with the Cantor opmmon  See Offinger Aff 3 Also, he saw the
amounts shown on the mvitation as consistent with those which federal candidates can
raise as a practical matter See 1d

And even if one were to accept the Comnussion's premuse that a candidate can be held
hable for an employee's conduct — a8 premse which has yet to be tested n court - the
facts do not support a finding agamst Congresswoman Gillibrand personally Were
candidates or officeholders to face the sigma of penalties — or even admomishment — for
stray mvitations sent in their name, the result would be exactly what the Commussion
seemed to fear when 1t last decided whether to write a disclaimer requirement into the
rules It "would ‘chull' the activities of Federal candidates and officeholders at the State
and local, or 'grassroots,’ level " 71 Fed Reg at 13,930

For the foregoing reasons, we respectfully request the Commussion to dismss the
complaint, and take no further action

Very truly

G Svoboda
W Reese
Counsel to Congresswoman Kirsten A Gallibrand

Enclosures
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